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unbroken line of cases has consistently acknowledged that such procedural
protections are an indispensable part of the constitutional right to "due process of
law." [citation omitted] Unless a litigant has received the full measure of relief to
which he is entitled in an action against one who has caused him injury, and that
action terminates in favor of him, he has not had his day in court. Id. at 233-34, 80
S.Ct. at 730. The Supreme Court went on to observe that it had "consistently
recognized the inherent prejudice of piecemeal trials and the danger to a trial
court's undisturbed control over its own docket." Id. at 234, 80 S.Ct. at 730. 26 The
Rule 23 Advisory Committee Note, supra, 5, states in part: Rule 23(c)(3) requires
that there be "an express or implied agreement of the parties as to the number of
suits to be brought." The provision serves a prophylactic function; i.e., it prevents
parties from manipulating the class action device so as to evade res judicata by
bringing successive suits in different forums. Of course, the provision does not
preclude the implication of an agreement by the parties in advance as to the
number of suits that may be brought. Parties can lawfully agree on this point in
advance, in which case Rule 23(c)(3) would not apply, or they can agree on it after
a lawsuit has been brought, but before the plaintiff seeks to certify the lawsuit as a
class action, in which case Rule 23(c)(3 1cb139a0ed
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